
* Professor of Law, Southern Illinois University School of Law; B.A., S.U.N.Y. Binghamton (1973);
J.D., Boston University (1976).

** Law Secretary, Justice Charles J. Markey, N.Y. State Supreme Court Justice, Queens County; B.A.,
Yeshiva College (1975); J.D., New York University (1978).

1. Gianelli Money Purchase Plan & Trust v. ADM Investor Servs., Inc., 146 F.3d 1309, 1312 (11th Cir.
1998).  See also Merrick T. Rossein & Jennifer Hope, Disclosure and Disqualification Standards
for Neutral Arbitrators: How Far to Cast the Net and What is Sufficient to Vacate Award, 81 ST.
JOHN’S L. REV. 203 (2007).

2. Positive Software Solutions, Inc. v. New Century Mortgage  Corp., 476 F.3d 278 (5th Cir.), cert.
denied, 127 S. Ct. 2943 (2007).

3. Id.
71

SHOULD PARTIES’ DISCLOSURE REQUIREMENTS
FOR ARBITRATORS BE HONORED BY COURTS:
POSITIVE SOFTWARE SOLUTIONS, INC. V. NEW
CENTURY MORTGAGE CORPORATION

Leonard E. Gross* and Howard L. Wieder**

I.  INTRODUCTION

Arbitration is supposed to be a quick inexpensive way to resolve
disputes.  It is designed to enable the parties to custom-tailor the means by
which their disputes are to be resolved.  Congress passed the Federal
Arbitration Act to help facilitate arbitration.  Congress believed that
encouraging arbitration would save the litigants time and expense while
relieving congestion at overcrowded courtrooms.

To encourage arbitration, Congress provided for court enforcement of
arbitration awards.  To streamline the process, Congress envisioned that courts
would not generally second-guess arbitration awards.  A court may refuse to
confirm an arbitration award for any of the following reasons:  (1) there has
been corruption, fraud or undue means; (2) the award is manifestly contrary
to law; (3) the arbitrator engaged in misconduct; (4) there was evident
partiality.  

Evident partiality can include instances in which an arbitrator fails to
disclose significant “information which would lead a reasonable person to
believe that a potential conflict exists.”1  Despite this basis for refusal of
confirmation, in Positive Software Solutions, Inc. v. New Century Mortgage
Corp.2, the Fifth Circuit Court of Appeals confirmed an arbitration award even
though the arbitrator had failed to disclose rather significant facts about his
relationship to one of the parties.3  The court believed that it was advancing
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the purpose of the Federal Arbitration Act by limiting second-guessing of
arbitration awards.4  However, the effect of the award may be to cause people
to be less willing to seek arbitration because of concern that the deck is
stacked against them.  

One reason for the popularity of arbitration is that it permits parties to
custom-tailor the means by which their dispute is resolved.  In Positive
Software, the court failed to adequately defer to the rules by which the parties
had chosen to resolve their dispute.  That is, it did not enforce the rules of the
American Arbitration Association.  By submitting their dispute to arbitration
under the auspices of the American Arbitration Association, the parties agreed
to abide by the rules of the AAA.  Those rules include disclosure requirements
for arbitrators.  By refusing to vacate an arbitration award where the arbitrator
has intentionally failed to disclose a material question to a party or to counsel
or a financial interest for which disclosure was requested, the court is
undermining the agreement of the parties and is actually discouraging resort
to arbitration.5

II.  POSITIVE SOFTWARE

Positive Software involved a dispute between Positive Software, which
licensed some loan software to New Century, and New Century, which used
telemarketing and computer generated calls to identify borrowers.6  New
Century agreed not to copy or reverse engineer the software.7  In violation of
that agreement, New Century allegedly began trying to copy or reverse
engineer the software.8  

Ultimately, the District Court issued an injunction and a protective order
based on a finding that New Century had copied the software.9  Then, pursuant
to the parties’ agreement, the Court submitted the matter to arbitration under
the procedures of the American Arbitration Association.10  Peter Shurn was
selected as the arbitrator.11  He issued an opinion holding that there was no
misappropriation of trade secrets, infringement of copyrights nor breach of
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contract or any fraud.  He ordered Positive Software to recover nothing on its
claims and awarded New Century $11,500 on its counterclaims and $1.5
million in attorney’s fees.12  

Because the arbitrator’s decision diverged so widely from the decision
of the district court, Positive Software conducted a detailed investigation of
Shurn’s background.  Positive Software also seems to have been taken aback
by the disdain with which the arbitrator characterized its claim:  “It involves
a saga of how failure to renew an $86,100 software license has led to a claim
for $500,000,000 in damages in this arbitration, and for $38,000,000,000 in
Federal Court.”13  It discovered that in a patent litigation, brought on behalf
of Intel against Cyrix, Shurn, while a member of the Arnold White & Durkee
laws firm in Houston, had acted as co-counsel with the Susman Godfrey law
firm of Houston.  Ophelia Camiña had been a member of the Susman Godfrey
team also representing Intel.  That litigation was unrelated to the dispute
between Positive Software and New Century.  Camiña was one of the Susman
Godfrey attorneys representing New Century in the Positive Software
litigation. 

The federal district court also found that Susman Godfrey and Shurn's
law firm of twenty years, Arnold White, had represented Intel in protracted
litigations for several years.14  Susman Godfrey had handled four related Intel
actions, Arnold White had handled five, and the two firms had acted as co-
counsel in three different matters.15  Lawyers from both firms frequently
signed pleadings on Intel's behalf, listing both firms as counsel of record.16

The evidence further demonstrated that Camiña, New Century's co-lead
arbitration counsel, and Shurn, a member of Arnold White, were major players
in the several litigations.  Camiña was counsel of record in three Intel matters,
and Shurn handled two Intel cases.  For nearly a year, Shurn and Camiña
personally represented Intel in one of the several cases, Cyrix v. Intel.  Their
names appeared side-by-side on ten different pleadings)two of which were
signed by Shurn himself.  The only witness testimony that New Century
proffered, in opposition to Positive Software's motion to vacate, was the four-
page affidavit of Camiña, which the district court largely dismissed as not
credible.  The district court gave no credence to Camiña's insistence that her
involvement in the Intel litigations “ceased” in June 1992, two months before
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Q. Are arbitrators obligated to make disclosures?
A. Arbitrators must disclose any relationship between themselves and a party representative, or a
witness.  The AAA's rules require that neutral arbitrators be impartial, and that the parties have
confidence in their impartiality.  The rules require every neutral arbitrator “to disclose to the AAA
any circumstances likely to affect his or her impartiality, including any bias or any financial or
personal interest in the result of the arbitration or any past or present relationship with the parties
or their representatives.” This is also dealt with in the AAA's Code of Ethics for Commercial
Arbitrators.

. . . . .

Q.  Are there any general principles regarding disclosures?

A.  Yes. They are as follows:

1.  Every disclosure, no matter how insignificant should be communicated to the parties.

2.  If information received from the arbitrator or another source seems vague or incomplete, further
inquiries should be made to gather pertinent facts for transmittal to the parties.

. . . . .

5.  Arbitrator had a case in which the arbitrator was a party or counsel before [with] one who is
now a party or counsel (emphasis added).

3.  AAA, Guide to Commercial Arbitrators, provides in relevant part:

If you discover, upon being asked to serve, some prior or present business connection with one of the
parties and the contact is so close as to be disqualifying, you should decline to serve.  Not every
business relationship casts doubt on an arbitrator's impartiality.  Often, it is enough for an arbitrator
to disclose the connection before accepting the appointment.  Arbitrators are advised, whenever a
question as to such potentially disqualifying information arises, to err in favor of disclosing it to the
parties.

Shurn himself got involved in the various litigations, since her claim was
betrayed by pleadings plainly revealing her and name and that of Shurn, side-
by-side, as late as June 1993.  Tellingly, New Century never submitted an
affidavit from Stephen Susman)or any other Susman Godfrey
lawyer)disclaiming a professional or personal relationship with Shurn.

The AAA procedures required that arbitrators disclose “‘any
circumstance likely to affect impartiality or create an appearance of partiality,’
so that parties may rely on the integrity of the selection process for
arbitrators.”17  The AAA rules also required that he disclose any relationship
between himself and the parties or their counsel.18  Shurn signed a statement
saying that “he had nothing to disclose of past relationship with the parties or
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their counsel, ‘direct or indirect, whether financial, professional, social or of
any other kind.’”19  When Shurn was appointed, he was asked whether he had
“any professional or social relationship with counsel for any party in this
proceeding or the firms for which they work?”  He checked:  “I have nothing
to disclose.”20  He also signed a statement that he would act in accordance
with the rules of the AAA.21

Positive Software sought additional disclosure regarding Shurn’s
relationship to the Susman Godfrey firm.  However, the District Court denied
the motion on the ground that there were already sufficient facts to require that
the arbitration award be vacated in accordance with the Supreme Court
decision in Commonwealth Coatings Corp. v. Continental Cas. Co.22  The
District Court vacated the arbitration award after finding that Shurn had failed
to disclose “a significant prior relationship with New Century’s counsel.”  The
court found that this created an appearance of partiality, which required
vacatur.23

The Court of Appeals for the Fifth Circuit reversed the District Court
decision. 24  It held that the “evident partiality” standard requires a greater
showing than mere appearance of bias.  The Court of Appeals cited Justice
White’s concurring opinion to the effect that “failure to disclose a trivial
former business relationship does not require vacatur of the award.”25  It added
that the relationship between Shurn and The Susman Godfrey law firm was
“trivial” and “insubstantial.”  It concluded that even if Shurn had been an
Article III judge, vacating the award would not have been required because the
failure to disclose did not create the “impression of possible bias.”26 

As an alternative basis for its decision, the majority in Positive Software
threw in a single paragraph explaining that even if the arbitrators were
required to disclose dealings that might create the impression of possible bias,
that standard was not breached because the stale contacts between Shurn and
Camiña were “tangential and limited” and therefore they did not require
disclosure.27  Although this issue was not decided by the Court in
Commonwealth Coatings, as more fully discussed below, the court should not
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have substituted its judgment for that of the parties as to what disclosure was
required of the arbitrators.

Judge Reavley, who authored the dissent joined by judges Wiener,
Garza, Benavides and Stewart, argued that the principle of stare decisis
required that the Court of Appeals adhere to the precedent established by the
Supreme Court in Commonwealth Coatings.  The dissent argued that six
justices adhered to the “appearance of bias” standard for disclosure by
arbitrators of prior relationships.28  Justice Reavley also argued that the
majority had failed to distinguish between the requirement that judges should
fully disclose prior relationships when they are being selected and the
conditions that will disqualify an arbitrator after selection.29

In an opinion specially concurring with Judge Reavley’s dissent, Judge
Weiner argued that in federal court it is the judicial system and the judges who
act as the gatekeepers to exclude the appearance of favoritism by judges,
whereas in arbitration it is the parties themselves who serve that role.  He
argued that parties are deprived of the opportunity to be fully informed and to
make intelligent decisions about who should serve as arbitrator in their case
if the arbitrators decide for themselves what information to disclose and what
to conceal.  He wrote: 

For the system to enjoy credibility, each potential arbitrator
absolutely must disclose every relationship with the parties and
counsel, no matter how minimal or insignificant the aspiring
arbitrator might deem it to be.  It is not the prerogative of a
candidate to choose, but the prerogative of the parties alone to
decide such significance.  And that cannot be done with any degree
of comfort absent full disclosure.30

III.  SUPREME COURT PRECEDENT: COMMONWEALTH COATINGS

The majority and dissent in Positive Software strongly disagreed as to
whether the decision of the Supreme Court in Commonwealth Coatings Corp.
v. Continental Casualty Co.31 required vacatur of the arbitration award.  The
majority relied on the fact that Commonwealth Coatings Corp. was a
“plurality plus” opinion.  The opinion of the Court written by Justice Black
found that an arbitrator’s failure to disclose close financial ties to the prime
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contractor, one of the parties to the arbitration proceeding, warranted vacating
the arbitration decree.32  Justice Black stated that even though there was no
indication that the arbitrator was biased, arbitrators must “disclose to the
parties any dealings that might create an impression of possible bias.”33  The
majority in Positive Software argued, however, that the concurring opinion of
Justice White, in which Justice Marshall joined, did not go nearly so far.34

The majority argued that most courts that have read Justice White’s
concurrence have concluded that an arbitration award should not be
overturned based on a mere appearance of bias standard.35  The dissent argued
that the court was bound by the precedent of Commonwealth Coatings.36

To analyze the scope of the precedent of Commonwealth Coatings, it is
necessary to analyze the precedential effect of a court opinion in which there
is no one opinion that garners the votes of a majority of the justices.  The
Supreme Court has held in Marks v. United States37 that when no single
opinion receives the assent of five justices, “the holding of the Court may be
viewed as that position taken by those Members who concurred in the
judgment on the narrowest grounds.”38  Several courts of appeals have
explained that “the Marks rule is applicable only where ‘one opinion can be
meaningfully regarded as ‘narrower than another’ and can ‘represent a
common denominator of the Court’s reasoning.’”39

The majority in Positive Software is correct that the concurrence in
Commonwealth Coatings does not join the majority in holding that the
appearance of partiality is sufficient to warrant overturning an arbitration
decree.  Justice White stated that arbitrators are not Article III judges and
should not be held to the same standards as Article III judges.40  He added that
arbitrators “are not automatically disqualified by a business relationship with
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the parties before them if both parties are informed of the relationship in
advance, or if they are unaware of the facts but the relationship is trivial.” 41

The majority in Positive Software held that the relationship between the
neutral arbitrator and the prime contractor was trivial or insubstantial and
consequently, the arbitration award should not be overturned.  In
Commonwealth Coatings the prime contractor had repeatedly used the
services of the neutral arbitrator over a period of four or five years and had
earned fees of about $12,000.42  The arbitrator had even rendered legal
services on the projects that were involved in the lawsuit.43  Neither the
contractor (respondent) nor the arbitrator revealed their relationship.  The
third arbitrator was not asked about his business connections with the
parties.44  There was no agreement between the parties mandating any sort of
disclosure by the arbitrators.45  The petitioner ultimately challenged the award.
The Supreme Court vacated the decree.  The majority in Positive Software
held that the fact that the arbitrator, Shurn, and one of the counsel for New
Century, Camiña, had worked for Intel several years earlier on an unrelated
case was trivial and did not warrant vacating the arbitration award.46  The
majority added that even if arbitrators are required to “disclose any dealings
that might create an impression of possible bias . . . we cannot find the
standard breached in this case.”47

The principal problem with the majority opinion in Positive Software is
its failure to come to grips with the fact that the parties agreed to be bound by
the Rules of the AAA, which include their mandatory disclosure rules for
arbitrators.  Justice White in his concurring opinion in Commonwealth
Coatings stated that the parties are in the best position to judge how the
arbitration process should be designed.48  Furthermore, they are better
informed of prevailing ethical standards than is the court.49  

Following the command of Marks we need to look to the holding of the
court, which is the narrowest one in which a majority of justices join.  A
majority of justices in Commonwealth Coatings clearly supported the
appearance of bias standard for disclosure by arbitrators if that was the
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standard agreed to by the parties.  In particular, the plurality opinion relied on
the appearance of bias standard.  The concurrence of Justice White rejected
that approach but instead relied on the fact that the arbitrator had a substantial
interest in a firm, which had done more than trivial business with a party, and
that relationship should have been disclosed and was not.  Justice White also
stated that the parties should be the architect of the process by which their
dispute is resolved.  Thus, there were probably six justices who would have
applied the appearance of bias standard if that was the standard agreed to by
the parties.  However, as stated above, there was no mandatory disclosure rule
for an arbitrator which was agreed to by the parties in Commonwealth
Coatings.  Consequently, Justice Whites’ statements on that subject are dicta.
Because dictum does not become part of the binding precedent of a case even
when articulated in a majority opinion, it cannot become part of the binding
precedent when it is found in a concurring opinion where the opinion of the
court consists of a plurality decision.  Nonetheless, because there seemingly
were six justices who would have applied the appearance of bias standard if
the parties had agreed to it, that is certainly persuasive authority to which the
court in Positive Software paid insufficient heed.50  

IV.  THE PARTIES SHOULD BE ABLE TO DECIDE FOR
THEMSELVES WHAT DISCLOSURE IS REQUIRED OF THEIR

ARBITRATORS

A.  The Federal Arbitration Act Does Not Preempt the Parties Agreed
Upon Disclosure Rules for Selecting Arbitrators to Resolve Their Dispute

When it provided specific bases upon which a court could overturn an
arbitration decision in the Federal Arbitration Act (FAA), Congress neither
expressly nor impliedly sought to preempt state contract law that would
enforce the parties agreed upon disclosure requirements for selecting
arbitrators.  The Supreme Court has stated that “There is no federal policy
favoring arbitration under a certain set of procedural rules; the federal policy
is simply to ensure the enforceability, according to their terms, of private
agreements to arbitrate.”51  Therefore, the Court of Appeals in Positive
Software should have honored the chosen means of enforcing the dispute that
meant refusing to confirm an arbitration award where the arbitrator blatantly
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ignored the disclosure regimen required by the AAA, which had been selected
by the parties.

First, it is clear that under state contract law, the parties’ entire
agreement, including the means chosen for enforcement is binding.  If a state
were to claim that a contract which otherwise expressed the intent of the
parties could not be enforced because it constituted an agreement to arbitrate,
then the FAA would preempt and demand that the agreement be enforced.52

However, in the FAA, Congress did not seek to alter the substantive
agreement of the parties or the procedural rules which they had agreed upon
to resolve their dispute.  The FAA does not dictate that arbitrations be subject
to any specific procedural rules other than those agreed to by the parties.53

The FAA sought to establish a body of federal law for arbitration agreements
subject to the act, whereby disputes as to arbitrability should be resolved in
favor of arbitration.  However, as the California Supreme Court made clear in
Cronus Investments, Inc. v. Concierge Services,54 “the FAA’s purpose is not
to provide special status for arbitration agreements, but only to make
arbitration agreements as enforceable as other contracts, but not more so . . .
[i]n accord with this purpose, the high court has stated that state contract rules
generally govern the construction of arbitration agreements.  [T]he federal
policy is simply to ensure the enforceability, according to their terms of
private agreements to arbitrate.”55

A Congressional statute can preempt state law, including private contract
law, if the statute specifically provides for it; if there was an intent to occupy
the field or if there is a specific conflict between the federal and state law.
There is nothing in the FAA that specifically provides for preemption.  Nor
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is there an intent on the part of Congress to occupy the field.56  One might
argue that since the FAA provides that courts can vacate an arbitration award
when there existed “evident partiality” by the arbitrator, this standard
preempts contractual provisions, which require awards to be vacated under the
lesser standard when arbitrators appear to be biased.  The Supreme Court has
rejected such an approach, holding that parties are free to select their own
ground rules in arbitration and that the FAA does not preempt their ability to
do so:

Just as parties may limit by contract the issues to be arbitrated. . .,
so too may they specify by contract the rules under which the
arbitration will be conducted.  Where parties choose state rules,
enforcing those rules is fully consistent with the FAA.57

The key question that the majority opinion in Positive Software avoided
involves the issue of whether the parties can, by agreement, set their own
standard for disclosure and then get the court to enforce it by vacating an
arbitration award if the arbitrators do not comply58.  The majority in Positive
Software stated “whether Shurn’s nondisclosure ran afoul of the AAA rules,
however, is not before us and plays no role in applying the federal standard
embodied in the FAA.”59  This assumes that the parties are not free to set their
own disclosure standards or to clarify the meaning of “evident partiality” to
suit their own needs.  

Courts have split on the issue of whether parties can contract for a
heightened standard of review of arbitration awards.60  Some courts have held
that parties are not free to do so.  They have relied principally on three
arguments:  (1) Congress has specified a uniform standard that parties are not
free to alter; (2) the parties would be expanding the scope of federal
jurisdiction by contract if they could alter the terms of review of arbitration
decisions;61 and (3) it would undermine the purpose of the FAA to efficiently
and speedily enforce arbitration awards if parties could custom-tailor how
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courts would review arbitrators’ failure to adhere to the disclosure procedures
required of them by the parties.

On the other hand, other courts take the view that parties should be
permitted to custom-tailor how their dispute is resolved, including the
standard of review that courts apply in reviewing the arbitration award.  The
purpose of the FAA is to streamline dispute resolution by having arbitrators
enforce the agreement of the parties.  Congress did not seek to obtain speedy
resolution of disputes at the expense of undermining the agreement of the
parties.  Everyone would agree that flipping a coin would be even quicker but
would clearly not serve to enforce the agreement of the parties.62

Furthermore, parties would be disinclined to have their dispute resolved by
arbitration if it meant leaving the result entirely to chance or to the decision
of a potentially biased arbitrator.  

B.  Congress Has Not Specified a Uniform Standard for Resolving
Arbitration Disputes That Cannot Be Altered by the Parties

Section 10 of the FAA states that courts can vacate an arbitration award:

(1) Where the award was procured by corruption, fraud, or undue means.

(2) Where there was evident partiality or corruption in the arbitrators, or
either of them.

(3) Where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to hear
evidence pertinent and material to the controversy; or of any other
misbehavior by which the rights of any party have been prejudiced.

(4) Where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the subject
matter submitted was not made.63

The statute does not directly address the problem of arbitrators failing to
meet a disclosure requirement.  As discussed above, the Supreme Court
decision in Commonwealth Coatings makes clear that an arbitrator’s failure
to comply with a disclosure requirement can provide the basis for vacating an
arbitration decree.  The Supreme Court derived the statutory basis for vacatur
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from the “evident partiality” language of subsection (2) and procuring an
award by “undue means” from subsection (1).  Judge Reavley’s dissent in
Positive Software also notes that an arbitrator who fails to make a significant
disclosure may be guilty of “misbehavior by which the rights of any party
have been prejudiced” within the meaning of subsection (3).64  Since the
statute does not by its terms define “evident partiality or corruption” in
subsection (2) or define “misconduct” in section (3), the parties should be free
to define those terms in the arbitration agreement unless doing so would
undermine the policy behind the FAA.  

Courts that have held that the parties are not free to alter the standard of
review of arbitration decisions tend to focus on the Congressional purpose
favoring arbitration of disputes notwithstanding state law to the contrary.65

The argument is made that if courts are too quick to vacate arbitration awards,
it will undermine the Congressional purpose favoring arbitration of disputes.
However, this argument proceeds on the faulty assumption that parties will be
less willing to arbitrate if a court will vacate a decree when an arbitrator has
blatantly violated the disclosure rules that the parties have agreed to.  It also
ignores the other major purpose of the FAA, which is to enforce arbitration
agreements in accordance with general contract principles.  Part and parcel of
that policy is to enforce arbitration agreements according to their terms,66 
which includes enforcing contracts in accordance with the agreement of the
parties.  The Supreme Court has indicated that the interest in efficiently
resolving disputes should not take precedence over enforcing the provisions
of the arbitration agreement.67  Finally, it seems much more plausible that
parties will actually be less willing to arbitrate if the disclosure rules to which
they have agreed are not complied with by the arbitrators.  

Parties are protected from less than impartial judges by (1) the political
process involving the selection of judges; (2) the F.B.I. screening of judicial
candidates; (3) the extensive disclosures required of federal and state judges;
and (4) 28 U.S.C. § 455,68 which provides for disqualification of judges based
upon the appearance of bias.  On the other hand, the only real protection that
parties to arbitration proceeding have against arbitrators who may be less than
impartial is their ability to select the arbitrator.69  That protection will be
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undermined if the parties do not personally know the arbitrator unless they can
demand extensive disclosure of possible conflicts of interest.  For that reason,
the American Arbitration Association has an extensive disclosure form that
its arbitrators are required to complete.70  If an arbitrator completes the form
in a materially misleading fashion and then enters an award, the only
protection left to an aggrieved party is vacatur of the award. 

In cases tried before a court, the parties have a great deal of protection
from biased judges and from judges who appear to be less than impartial.
First, some potentially biased judges may be screened through the judicial
selection process.  In addition, federal judges are required to undergo a
vigorous screening process.  They must undergo an extensive F.B.I.
background check.  Also, they must be nominated by the president and
confirmed by the Senate.  State court judges may have to be elected following
a judicial campaign.  Although voters in state judicial elections often are not
familiar with the judicial candidates71, the campaign process itself weeds out
some judges.  Furthermore, reporters may unearth background information on
judicial candidates, which reveals potential conflicts.  

Parties in court proceedings are also protected from conflict by judicial
disclosure rules.  Federal judges must complete financial disclosure
questionnaires.72  Many states rules also require disclosure of financial and,
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in some instances, other interests such as membership on boards, honoraria
and lobbying.73  These disclosure forms enable parties to determine whether
to ask the judge to recuse herself or make a motion to disqualify.  If a judge
fails to disqualify herself, a party can seek to have vacated a decision rendered
while the tainted judge sat.74  Court decisions are not invariably vacated just
because they were rendered while a tainted judge presided.  Courts have
differed with respect to when a decision must be reversed.  Some courts have
held that after a trial judge fails to recuse himself, reversal is automatic.75

Other courts have held that whether reversal is necessary depends upon the
risk that injustice will have occurred and whether the public’s confidence in
the process has been undermined.76  In instances in which courts have held
that reversal is not automatic, courts frequently rely on the fact that the
appellate court has ample authority to protect the litigants because of the
broad scope of appellate review.77  Arbitration awards, however, are subject
to more narrow review and may be reversed “only in certain limited
circumstances.”  Awards can be reversed based on one of the four statutory
grounds set forth above.  In addition, some courts will reverse arbitration
decrees where an arbitrator has manifestly disregarded the law.78  Because
arbitration awards are subject to a much narrower scope of review, the parties
may reasonably feel that they need to protect themselves by insuring that the
arbitrators who hear their case are impartial.  For that reason, they should be
able to custom-tailor the scope of review so that the decree can be overturned
if the arbitrator fails to make required disclosures.
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C.  The Parties Would Not Be Expanding the Scope of Federal Jurisdiction
By Contract If They Agree That Arbitration Awards Can Be Vacated If
Arbitrators Make Material Nondisclosures or Misstatements on Disclosure
Forms

Some Courts have held that parties are not free to provide for stricter
review of arbitration awards than specifically provided for by the FAA
because the parties would be expanding the scope of federal jurisdiction over
arbitration disputes.79  However, as the First Circuit noted in Puerto Rico
Telephone Company, Inc. v. U.S. Phone Manufacturing Corp., 80 permitting
heightened review of arbitration awards does not alter the scope of federal
jurisdiction over arbitration awards.81  The FAA itself does not provide an
independent basis for review of arbitration decrees.82  Courts have jurisdiction
to review arbitration decrees only when there is diversity of citizenship or
when there is some other independent basis for federal jurisdiction.83 

D.  Permitting the Parties to Custom-Tailor How Courts Review
Arbitrators’ Failure to Comply With Disclosure Requirements is Consistent
with the Legislative Purpose of the FAA 

Being willing to overturn arbitration awards where arbitrators fail to
comply with parties’ disclosure requirements is not inconsistent with the FAA
for two reasons.  First, the statutory purpose of the FAA is not to insist on the
speedy resolution of disputes at the expense of the agreement of the parties.
The Supreme Court has made clear that the efficient resolution of disputes
should not take precedence over enforcing the agreement of the parties.84  

The legislative history of the FAA supports this viewpoint.  The starting
point for analyzing the statute is the language of the statute itself.  The statute
conspicuously avoids using the terms “impartiality might reasonably be
questioned,” which is found in the federal judicial disqualification statute, 28
U.S.C. § 455 (a).85  That language has been interpreted by courts to mean that
if an objective observer fully apprized of all the relevant facts would
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reasonably question the judge’s impartiality, the judge should be
disqualified.86  This standard has been termed the “appearance of impropriety”
rule.87  Since the predecessor to 28 U.S.C. § 455 was adopted in 1911 and
contained the language of “whenever it appears that a judge . . . is in any way
concerned in interest,”88 which later morphed into the “impartiality might
reasonably be questioned” standard, the logical inference is that when
Congress passed the FAA in 1925 and later revised in 1947,89  it was aware of
the standard for disqualification for judges and chose not to adopt it as a
default rule.

However, at issue in Positive Software was whether the disclosure
requirements agreed to by the parties should be enforced.  The legislative
history to the FAA makes clear that agreements should be enforced according
to the agreement of the parties.90  This means not only that the substantive
terms should be enforced according to contract principles but that the
procedural rules agreed to by the parties, including the disclosure
requirements for arbitrators, should be honored.

Second, if disclosure requirements of arbitrators are strictly enforced,
parties will be more likely to have their dispute resolved through arbitration.
Conversely, if parties lack confidence in the arbitration process, they will be
less likely to resort to arbitration and more inclined to stick with the judicial
process.  The judicial process, however slow and cumbersome it might be, has
checks in place, which are designed to maintain public confidence in the
process. 

E.  An Arbitrator’s Failure to Make Disclosures Mandated by the
Arbitration Agreement May Constitute “Evident Partiality”

Most courts that have considered the issue have refused to find that
arbitrators’ failure to disclose relationships similar to those in Positive
Software constitutes “evident partiality.”  For example, in Uhl v. Lomatsu
Forklift Co., Ltd.,91 the court held that the fact that an arbitrator chosen by one
of the parties had previously worked on two occasions as co-counsel with
plaintiff’s attorney did not demonstrate “evident partiality” sufficient to
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permit vacation of the arbitration award.92  In Uhl, the parties differed as to
whether the arbitration agreement required disclosure of the relationship
between the parties.93  The provision in the arbitration agreement stated that
“[p]rior to selecting the neutral arbitrator, the party-selected arbitrators shall
disclose to all parties any referral agreements, financial dealings, or other
relationships with any of the parties or parties’ attorneys that could in any way
be construed as a possible conflict of interest.”94

The defendant argued that disclosure of all relationships with counsel
was required.95  The plaintiff argued that the clause only required disclosure
of relationships that could in any way be construed as a possible conflict of
interest.96  The court decided that it did not need to resolve the party’s
disagreement as to contract interpretation.97  First, it held that the breach did
not constitute fraud in the inducement of a contract in violation of Michigan
law.98  With respect to the FAA, the party challenging the award only raised
the “evident partiality” standard as a basis to vacate the arbitration award.99

Based on the decision in Positive Software and based on Justice White’s
concurrence, the court in Uhl held that the failure “to disclose insubstantial
relationships” does not warrant vacating an arbitration award based on
“evident partiality.”100 

Similarly, in Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Lambros,101

the court held that the fact that years earlier one of the arbitrators had been a
fraternity brother of one of the parties was not sufficient to constitute “evident
partiality,” requiring vacatur under section 10(a)(2) of the FAA.  The court
pointed to the defendant’s failure to object to the relationship at any time
during the arbitration process as being significant.  The court added that the
mere prior school relationship itself was “too remote and speculative” to
constitute evident partiality.  In the course of rejecting other potential bases
as being too tenuous to warrant vacatur of the arbitration award, the court
noted that in general the mere appearance of bias or partiality is not sufficient
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to warrant setting aside an arbitration award.102  Citing the concurring opinion
in Commonwealth Coatings Corp., the court added that if a movant can show
that an arbitrator failed to disclose a substantial relationship with a party,
“then the less demanding ‘appearance of bias’ standard applies.” 

Courts do not uniformly take such a narrow view of “evident partiality.”
For example, the Ninth Circuit in Schmitz v. Zilveti103 held that an arbitrator’s
failure to disclose that his law firm had represented the parent corporation of
one of the parties on several occasions warranted vacatur of an arbitration
award even though the arbitrator did not know at the time of the arbitration of
his law firm’s relationship with the parent company.  The Court stated that
Justice White’s concurrence did not reject the “appearance of bias standard.”
It merely recognized that arbitrators operate in a different milieu than do
judges.  Arbitrators are more likely to have frequent contacts with the parties
than judges are.  In addition, the issue for arbitrators is disclosure, not recusal.
Nonetheless, the court went on to interpret the “appearance of bias” language
as requiring a “reasonable impression of partiality.”  The court held that the
arbitrator’s failure to do an adequate investigation regarding his law firm’s
contacts with the parent company of one of the parties created a reasonable
impression of partiality.  The court added that “[i]f the parties are to be judges
of the arbitrators' partiality, duties to investigate and disclose conflicts must
be enforced, even if later a court finds that no actual bias was present.”104 

The real key to Schmitz and to Positive Software is that the agreement
itself specifically requires the disclosure.  If the agreement is silent, one can
readily surmise that the parties would not have wanted the arbitration award
vacated absent a significant disclosure, which would cause reasonable people
to question the impartiality of the arbitrator.  This explains many decisions
where the arbitration agreement does not require disclosure or does not
specifically mandate disclosure of particular information.  However, where the
agreement specifically requires disclosure of particular contacts and the
arbitrator then fails to disclose, the arbitration award should be vacated.  In the
words of Justice White’s concurrence in Commonwealth Coating:  “The
judiciary should minimize its role in arbitration as judge of the arbitrator’s
impartiality. That role is best consigned to the parties, who are the architects
of their own arbitration process, and are far better informed of the prevailing
ethical standards and reputations within their business.”105  Where the parties
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have decided that they need certain disclosure from the arbitrator so that they
can make an informed decision about that arbitrator, the court should not
second-guess that decision.  Instead, the court should refuse to confirm the
arbitration decree.  At a minimum, if an arbitrator has failed to comply with
the disclosure requirement agreed to by the parties, a court should apply the
“appearance of bias” test as did the court in Merrill Lynch in deciding whether
to confirm the arbitration award.

V.  FAILURE TO DISCLOSE MAY CONSTITUTE ARBITRATOR
MISCONDUCT

The dissent in Positive Software suggested as an alternative basis for its
view that failure by an arbitrator to disclose may constitute arbitrator
misconduct  under section 10(a)(3) of the Federal Arbitration Act.  If it does,
then, as suggested by the dissent in Positive Software, the arbitration award
should be vacated irrespective of whether there appears to be any bias.106

Most of the current case law construes “arbitrator misconduct” very narrowly.
For example in Andros Compania Maritaima v. Marc Rich & Co., A.G.,107 the
Second Circuit affirmed the district court judgment confirming an arbitration
award notwithstanding the claim of impropriety on the part of an arbitrator in
failing to disclose the nature of his relationship with a fellow arbitrator.  The
court found that despite the appellant’s charge, there was no evidence of an
undisclosed personal relationship.  Moreover, the fact that they had sat
together on 19 arbitrations was a matter of public record.  For these reasons
the court held that “no clear evidence of impropriety” had been presented.108

In Marc Rich, Andros, the party who received the benefit of the arbitration
award, claimed that it had not agreed to the disclosure provisions of the
arbitration clause.  The court stated that it did “not regard the issue as
significant.”109  Although Marc Rich may make sense as a default rule, for the
reasons discussed above, it would not if the arbitrator’s non-disclosure clearly
contravened the provisions of the arbitration agreement.      

At any rate, if an arbitrator has intentionally concealed his connection to
one of the parties or to counsel where the arbitration rules clearly demand
such disclosure, concealment arguably constitutes fraud that in turn could be
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viewed as arbitrator misconduct sufficient to warrant vacatur of the arbitration
award.110

VI.  ECONOMIC EFFICIENCY WILL BE UNDERMINED IF THE
PARTIES’ DISCLOSURE RULES FOR THEIR ARBITRATORS ARE

NOT HONORED

Economic efficiency will be undermined if courts refuse to honor all the
terms of arbitration agreements including the disclosure rules that the parties
have agreed upon.  Economic efficiency is defined as:  exploiting resources
in such a way that value, as measured by consumers’ willingness to pay for
goods and services, is maximized.111  Assume S agrees to sell widgets to B1
for $25 per widget.  B1 enters into a contact to sell the widgets to B2 for $30.
If S knows that he will have to pay B1's expectation damages of $30, he will
not breach his contract with B1 and sell it to B3 unless B3 is willing to pay
more than $30 per widget.  In this fashion, the law of contract damages
promotes economic efficiency.  The buyer who values the widget the most as
measured by his willingness to pay for it will end up with the widget.  The
theory is that the buyer who is willing to pay the most for it will put the
widget to its most productive use.  In this way, S is better off and B1 and B2
are no worse off than if S complied with the terms of the original contract.
This example assumes that there are no transaction costs incident to forming
or enforcing the contract.

If a court refuses to honor the disclosure provisions that the parties have
entered into to enforce the terms of their underlying agreement, transaction
costs will rise, possibly undermining economic efficiency.  For example, in
the above example if S knew that an arbitrator would refuse to order her to
pay damages for breach of her contract with B1 or would order her to pay
damages in too low an amount, she might be inclined to breach even though
B3 might be willing to pay $27 per widget.  Thus, if S knew that the arbitrator
would order her to pay damages less than $2 per widget, she would be inclined
to sell the widgets to B3.  In this example, economic efficiency would be
undermined because the widget would end up in the hands of B3 who valued
it less than B1. 

If a court refuses to honor the disclosure rules, one party may know that
a supposedly neutral arbitrator has a hidden bias in his favor.  Even if this bias
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were not sufficient to demonstrate actual bias, it might be enough to cause S
to believe that he could get away with breaching his contract and sell the
widgets to B3 for less than B1 valued the widgets.  To deal with a court’s
unwillingness to honor disclosure provisions, B1 would be forced to do
expensive research on an arbitrator’s contacts with opposing counsel, and with
S.   These additional transaction costs might be so prohibitive as to discourage
B1 from entering in to a contract with S in the first place or would cause B1
to find an alternative dispute resolution mechanism that would impose fewer
transaction costs.

Thus, the net effect of refusing to honor disclosure rules may be the
exact opposite of what Congress intended:  discouraging rather than
encouraging resort to arbitration.  In Positive Software, the parties chose the
rules of the AAA to resolve arbitration disputes.  Those rules included
mandatory disclosure rules for the arbitrators.  Confirming the arbitrator’s
decision when the arbitrator has failed to disclose prior contacts with opposing
counsel may cause parties in the future to avoid using arbitration or to do their
own expensive research on the arbitrators.  Of course, parties may want the
benefit of finality even when an arbitrator fails to make significant disclosures
required by the rules.  In that case, the parties are free to provide that non-
disclosure should not be a basis for a court refusing to confirm an arbitration
award, and a court should honor that agreement.

The AAA has a significant economic interest in encouraging parties to
use their services.  By creating disclosure rules for parties who use their
services, they save parties the time and expense of having to draft their own
disclosure requirements.  Nonetheless, when parties agree to have their
dispute resolved under AAA rules, they should enjoy the same benefit of
arbitrator disclosure as if they had drafted the rules themselves.  

Professors Scott and Goetz have argued that courts should be as willing
to uphold parties’ liquidated damage clauses as they are to uphold other
contract provisions.112  They argue that classifying such clauses as penalty
clauses and refusing to uphold them when there is no indication that they are
unconscionable undermines economic efficiency.113  They argue that courts
should be more willing to enforce damage clauses agreed to by the parties
because it would permit parties to avoid the risks of under compensation
inherent in contract damage actions.114  Parties are in the best position to know
what types of harm they might incur as a result of breach of the agreement.
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Consequently, courts should be more inclined to enforce these clauses
consistent with the agreement of the parties.  Likewise, where the parties have
agreed to certain arbitrator disclosure rules, they are in the best position to
know of the risks attendant to possible arbitrator bias.  Therefore, the courts
must enforce those arbitration disclosure rules by refusing to confirm
arbitration rules when the arbitrator has violated the disclosure rules agreed
to by the parties.

VII.  CONCLUSION

When Congress enacted the FAA, it made it clear that it wanted contracts
to arbitrate enforced according to the parties’ agreement.  The parties’
agreement includes the disclosure requirements to which the parties have
negotiated themselves or to which they have agreed by electing to follow the
procedures of an arbitration association such as the AAA.  Parties to
arbitration lack the protection that court litigants have from potentially biased
judges.  Consequently, there is a greater need for them to be able to protect
themselves.  If courts refuse to enforce the parties’ disclosure requirements for
arbitrators, the net effect may be to discourage resort to arbitration)exactly the
opposite of what Congress intended when it passed the FAA.






