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Right to counsel for immigrants: Franco-Gonzalez v. Holder

By Cindy Galway Buys

xperienced immigration practitioners

know that while noncitizens enjoy a

statutory right to counsel in immigra-
tion-related proceedings, there is no right to
government-appoinied counsel if the non-
citizen cannot afford an attorney.' Legislative
and advocacy efforts, as well as litigation, are
underway to challenge this lack of govern-
ment-appointed counsel, especially in cases
involving particularly vulnerable groups
such as minors, asylum seekers and the men-
tally disabled. Recently, the U.S. District Court
for the Central District of California issued a
decision favorable ta this last group, which is
the primary subject of this article.

Jose Antonio France-Gonzalez is a Mexi-
can citizen who has the cognitive abilities of
a two-year-oid. He cannot tell his own age
or birthday, nor can he tell time. Mr, Franco-
Gonzalez Is the son of lawful permanent resi-
dents (LPRs) and had a petition to adjust to
LPR status pending at the time of his arrest
and detention.> Despite a 2005 psychiatric
diagnosis of moderate mental retardation
{defined as having an IQ between 35 and 55)
and an inability to understand the immigra-
tion proceedings, Jose was held in immigra-
tion detention for ancther five years before
being released.? The US. government ex-
pected Mr. Franco-Gonzalez and others like
him to defend themselves in immigration
proceedings.

Pro bono counsel learned of Mr. Fran-
co-Gonzalez's situation and that of other
mentally disabled immigration detainees
and brought a class action in 2010 alleging
violations of the Immigration and National-
ity Act {INA), the Due Process Clause of the
Fifth Amendment to the U.S. Constitution,
and Section 504 of the Rehabilitation Act”
Plaintiffs scught an order requiring the gov-
ernment to: {1) conduct competency evalu-
ations for all those whom the government
knows or should know may be incompetent
to represent themselves; {2) appoint attor-
neys far those found in heed of counsel as
a result of the evaluaticns; and (3) conduct
custody hearings for those persons who face
prolonged detention as a result of delays
caused by thelr mental disabilities. The com-
plaint requested class certification, injunctive
and daclaratory relief, and attorney fees,

In November 2011, the U.S. District Court
for the Central District of California certified

the class and two sub-classes. The class con-
sisted of:

All individuals who are or will be
in [Department of Homeland Secu-
rity] custody for removal proceedings
in California, Arizona and Washing-
ton who have been identified by or
to medical personnel, DHS or an Im-
migration Judge, as having a sericus
mental disorder or defect that may
render them incompetent to reprasent
themselves in detention or removal
proceedings, and who presently lack
counsel in their detention or removal
proceedings.

Following certification of the class, the
court turned its attention to the merits of the
dispute, The court first addressed the right
to appointment of a qualified representative
in immigration proceedings as a reasonable
accommodation under Section 504 of the
Rehabilitation Act. To establish a prima facie
case under this provisian, plaintiffs must es-
tablish that: (1) class members are persons
with disabillties within the meaning of the
Act; (2) they were “otherwise qualified for
the benefit or service sought;” (3} they were
denied the benefit or services solely by rea-
son of their disability; and (4) the entity tc
provide the benefit recelves federal fund-
ing.” The government did not contest that
plaintiffs met the first, second and fourth re-
quirement, so the only issue in dispute under
the Rehabilitation Act was whether plaintiffs
were denied a benefit solely because of their
disabilities.

Plaintiffs pointed out that they have a
statutory right in a removal proceeding to
"a reasonable opportunity to examine the
evidence against the alien, to present evi-
dence on the alien's own behalf and to cross-
examine witnesses presented by the Govern-
ment”® Plaintiffs' disabilities prevented them
from exercising this right,

The government argued that the action
should be dismissed because some of the
Plaintiffs, including Me. Franco-Gonzalez, had
been released from custody during the pen-
dency of the litigation. The court guickly dis-
missed this argument, stating that it is wall
established that the mere voluntaty cessa-
tion of an illegal activity in response to pend-
ing litigation does not moot a case.’
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Defendants also argued that the Plaintiffs
were not denied a benefit solely by reason of
their disability because the government does
not intend to prevent them from full par-
ticipation in their removal proceedings. The
court disagreed, stating that for purposes of
an action for injunctive relief, “it is sufficient
that Plaintiffs are unable to meaningfully
access the benefit offered—in this case, full
participation in their removal and detention
proceedings—because of their disability'®

Defendants next arguad that legal repre-
sentation for all mentally incompetent im-
migration detainees is far beyond a "reason-
able accommodation” and would constitute
a fundamental alternation of the immigra-
tion court system because the government
does not have the capacity or the funding to
implement such a program. In response, the
court stated that whether an accommoda-
tion is reasonable depends on the individual
circumstances of each case.'! The court held
that the provision of a “qualified representa-
tive" would be a reascnable accommoda-
tion.'? The court further stated that it“js wary
of issuing an unfunded mandate requiring
Government-paid counsel for all mentally
incompetent class members”; however, this
decision does not reguire paid legal counsel.
Counsel may be pro bono or may be a non-
attorney law student or accredited represen-
tative,

Defendants further argued that the re-
guirement of representation contradicts the
INA which provides that legal representation
at no cost to the government in immigration
proceedings is a “privilege'® According to
the government, the INA bars the use of fed-
eral funding to provide direct representation
to noncitizens. However, the government
was hot consistent in its position. David P,
Martin, writing on behalf of the Office of the
General Counsel for DHS, confirmed that the
plain language of the INA does not prohibit
the provision of counsel at government ex-
pense.'* The court agreed with this assess-
ment and held that the proposed accommo-
dation would not contravene any existing
statutory provision,

Finally, the government argued that Plain-
1iffs’ requested relief would put them in a
better position than nondisabled, detained
individuals because providing legal represen-
tation would do more than simply remove a
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battier to access, it would expand the scope
of benefits provided to this particular class of
noncitizens. fn response, the court stated that
the government mischaracterized the nature
of the benefit sought.'® Plaintiffs sought the
ability to meaningfully participate in their im-
migration proceedings, which is beyond their
reach as a result of their disabilities. Thus,
the provision of a qualified representative is
merely a means to allow them to exercise the
same benefits as other detainees.

Because the court found that plaintiffs
were entitled to the relief they sought un-
der section 504 of the Rehabilitation Act, it
declined the reach the constitutional issue
of whether appointment of counsel was
necessary under the Fifth Amendment’s Due
Process Clause to ensure that the hearing
was fundamentally fair.'® The Court’s refusal
to consider the broader due process issue
under the Fifth Amendment serves to limit
the impact of its holding to persons with dis-
abilities.

The court next addressed the prolonged
detention of those with mental disabilities.
In this case, Mr. France-Gonzalez had been
found to have serious mental disabilities in
2005 and his removal proceeding was termi-
nated at that time, but he was not released
from DHS custody until three days after filing
his habeas petition in 2010, The court deter-
mined that the INA requires a bond {or cus-
tody redetermination) hearing for detainees
held for a prolonged period of time, regard-
less of the provision of the statute which au-
thorizes the detention.)” Relying in part on
previous Supreme Court case law,'® the court
deamed a prolonged pericd of time to be
more than 18C days.'® Thus, in both pre- and
nost-removal order cases, immigration de-
tainees are entitled to a bond hearing if they
have been detained more than six months.

According to the Department of Immi-
gration Health Services, between 2-5% of all
immigration detainess have mental disabili-
ties.2? The government also estimates that it
holds approximately 34, 000 persons in im-
migration detention at any given time and
that well over 1,000 of those perséns have
mental disabllities.?’

In recognition of the problems created by
fack of access to counsel, on April 22, 2013
{one day before the decision in Franco-Gon-
zalez), the U.S. Departments of Justice and
Homeland Security announced a new policy
to provide representation to detained pey-
sons with mental disabilities nationwide.*
Pursuant to the new policy, the government

will work with staff at immigration detention
facilities to better identify individuals with
serious mental disorders, conduct screen-
ings for serious mental disorders or condi-
tions; make available competency hearings
and indepandent psychiatric or psychologi-
cal examinations; and make available quali-
fied representatives to detainees who are
deemed mentally incompetent to represent
themselves in immigration proceedings and
in bond hearings for seriously mentally dis-
abled detainees. who have been held in im-
migration detention for at least six manths,**

The Franco-Gonzalez decision has been
described as.“the first fundamental expan-
sion of the right to counsel in 30 years'?*
While that may be a slight overstatement
{especially given the court’s avoidance of the
constitutional issue}, the decision is certainly
a crack in the door that has been shut tight
against legal representation for indigent im-
migrant detainees for decades. As noted at
the outset, there are a number of cases mak-
ing their way through the federal court sys-
tem that may help to define other aspects of
the right to counsel, such as the current cir-
cuit split over whether an immigrant detain-
ee must show that the lack of counsel caused
prejudice?’ 2013 seems a particularly appro-
priate year to reexamine the right to counsel
for indigent immigration detainees as it is
the 50th anniversary of the Supreme Court’s
decision in Gideon v. Wainwright holding that
indigent defendants have a right to govern-
ment-appointad counsel in state court crimi-
nal proceedings.*° M
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